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 12-00-12:05 Opening by Christian Joerges and Agustín Menéndez 
 
 12:05-12:35  
 Isabell Hensel (Frankfurt/Oder), Eugen Ehrlich’s Pleas for a Transnational Living Law 
and the Implications for Legal Work  
 12:35-13:05 Discussion led by Anton Schütz (Birbeck) 
 
Eugen Ehrlich's sociological concept of law, which does not think of law in terms of the 
state but in terms of society, was and still is a source of new perspectives for scientific and 
practical work with law. His view of «law as social practice» challenges a narrow normative 
concept of law. 
In particular, two changes of perspective and their consequences for the work with law can 
be highlighted: 
(1) the distance to the state as the center of legal development 
(2) the distance to law itself. 
Regarding (1): Impressed by the social legal life in Bukovina, Eugen Ehrlich developed the 
concept of a living law. This concept of law is characterized by the realization that the 
center of gravity of the development of law does not lie with the state, but in society. With 
the concept of "living law" he detaches law from its texts and ties it back to legal reality. 
The significance and effect of non-state law comes into focus. 
Thus, Eugen Ehrlich is a pioneer of a legal pluralism, as it was taken up by anthropology 
and ethnology, but also of a transnational, plural, institutionally shaped, societal and global 
law beyond the state, as Gunther Teubner describes it for the world society. Even if the 
multiplicity and simultaneity of different patterns of order prohibits any positivist fiction of 
unity, the collisions and interweavings, i.e. relationships such as those between private rules 
and state law, are becoming increasingly relevant. Ehrlich opens up a different perspective 
on global legal collisions and the inflation of private arbitration. 
Re (2): He calls for an alternative concept of law that distances itself from the idea of law as 
a closed, derived and therefore valid/correct system of norms. In this being/ought-dispute, 
Ehrlich questions precisely the rightness claim of law. For him, law is a dynamic that cannot 
be traced back to a correct, inner core, because it is exposed to processes of social change 
and needs. It marks the law of society, which, however, does not apply arbitrarily, but is 



framed by jurisprudence and state law under the condition of its recognition in the 
respective legal community. 
This plural, fragmented law can no longer be described as an institutionally secured, 
consistent set of norms or even as a unity or value system converging in the nation-state. In 
order to grasp law as social practice, postmodern legal theories replace rigid definitions of 
law (as well as the difference between state and non-state law) with a processual concept of 
law: law is interlegality. It is "merely procedurally based on the linking mode of legal 
operations, through which even quite heterogenic legal orders transfer binding legal 
validity." Connections (-constraints) and linkages, i.e. a - behaving - law (law as third, as 
between, as textuality and subsequently as trans-subjective, trans-institutional, collective-
institutional) take the place of systems thinking. 
Implications for sociological legal work: 
This has serious consequences for the orientation of jurisprudence, which must then learn 
from the social sciences. According to Ehrlich, its task is to work out the social, 
spontaneously generated and traditional law, so-called "legal facts" in society. Law can only 
be explained from the perspective of society. To this end, Ehrlich developed a socio-
psychologically determined sociological concept of law as a counterpart to a normative 
concept of law. 
He urgently points out the necessity of practicing law not only as a practice of application, 
but also as a science. His plea for a basic orientation of law has three thrusts: (1) the 
strengthening of an empirical concept of law and the interdisciplinary orientation of law 
towards the social sciences, (2) the corresponding demand for the preservation of the 
fundamentals in legal education and for educational reforms, and (3) the concomitant and 
consistent development of a soiological jurisprudence. Legal scholars and judges are not 
guardians of state law, but occupy a key position between the state and society. They must 
be sensitized and professionalized accordingly. 
Eugen Ehrlich's approach of a sociological jurisprudence lays the foundation for a legal 
critique, because the guarantee of correctness and completeness of the state legal system are 
irrevocably deplausibilized. In order to be able to work out interweavings, collisions, 
different ways of normativization and processes of recognition, the techniques and modes 
of action of law, including the use of law, have to be questioned. The focus of this "law of 
collision" (Wietholter) is the question of how the foundational paradoxes are concealed in 
each case, i.e. how and why bonds are created and claimed, what is demarcated and 
excluded in the process. In short: it has to be examined how the autonomous right closes 
itself and copes with its contingency and blindness. In this perspective, it is a matter of 
keeping an eye on the processes of demarcation between law and society, the "violent" 
(Menke with Benjamin) moments of turnover and appropriation, and of naming what is not 
seen and excluded in the process. 
 
 13:05-13:35 
 Inger-Johanne Sand (Oslo): A certain brand of legal realism – the evolution of modern 
law in Norway 
 13:35-14:05 Discussion led by John Erik Fossum (Arena) 
 
Institutions of law and legal norms have been vital parts of the societal infrastructure of 
Norway from the ‘ting’ (legislative gatherings) of the Viking age onwards, with the first 
general law-book, king Magnus Lagabøtes landslov of 1274. I will however argue that the 
legal culture of Norway has not been legalistic, but rather characterized by close interaction 
and responsiveness between societal structures and dynamics, on the one hand, and legal 
norms and institutions, on the other hand, with differences and nuances over time. Legal 



institutions have, arguably, for many historical reasons been relatively more important to 
the formation of Norwegian society than to the Danish and Swedish societies. In this paper 
we will look closer at the generation of academic jurists in Norway emerging in the 1950-ies, 
-60-ies and -70-ies, and who was also vital for the next generation of academic lawyers 
educated in the 1970-ies. 
The Law Faculty at the University of Oslo goes back to 1812 and has a long standing 
tradition of societal involvement. In the nineteenth century several main professors were 
also government- and even prime-ministers. The Faculty had however a relatively small 
academic environment until the expansion of higher education in the 1960-ies. During the 
second world war the university was closed down and many professors were imprisoned. 
Groups of young professors and students were active in creating cross-disciplinary 
environments after 1945 combined with much social engagements. Several prominent 
professors and researchers at the Faculty of Law practiced from 1945 onwards a wide 
perspective on the definition of law as an academic science. Legal sociology, legal theory, 
legal history and legal philosophy have been seen as vital parts of law as a science. These 
sub-disciplines have generally been practiced in close interaction with legal dogmatics.   
Four professors of law, Torstein Eckhoff, Vilhelm Aubert, Torkel Opsahl and Tove Stang 
Dahl, working in the 1950-ies until the early 1990-ies made different and distinct 
contributions to academic and cross-disciplinary law. They had effects both on established 
public legislation and on academic law, legal sociology and legal theory, and in the 1970-ies 
contributing to the establishment of one of the first European law courses in women’s law. 
Eckhoff and Aubert created the first research and environments in sociology of law inspired 
by legal realism as well as empirical studies. They were both involved throughout their lives 
in critical legal movements and in campaigns against nuclear arms, environmental causes 
etc. At the same time, they contributed with some of the most important text books for the 
students. Opsahl was a clear legal realist and wrote several vital opinions on governmental 
reform arguing for societal participation in state owned corporations. He went on to 
become an international human rights lawyer working with the Northern Ireland situation 
and the Iran-Iraq war. Stang Dahl worked with an active group of female law students from 
the 1970-ies and established a women’s law department at the Law Faculty. Several of the 
students from the 1970-ies group went on to become professors of law in the 1990-ies and 
2000’s. These professors were obviously not the only strand of professors of their time, but 
it will be argued that they contributed crucially to a wide definition of legal science 
including sociological and critical legal studies. Their contributions include participation in 
legal and social reforms.         
 
 14:05-14:15 Short Break 
 
 14:15-14:45 
 Karol Muszyński (Leuven) - Leon Petrażycki - nudging towards transnational law? 
 14:45-15:15 Discussion led by Jiří Přibáň (Cardiff) 
 
The significance of Leon Petrażycki’s thought is hindered by his rather vague and hermetic 
language. His ambition to create a coherent “grand” theory linking multiple subdisciplines 
and explaining a substantial part of social life is representative for an integrative approach 
of late XIX-century science. Even though many assumptions of Petrażycki’s thought seem 
to be old-fashioned, we can still however learn extensively from him, if we attempt to 
translate and understand the context and challenges in which he worked in. His 
understanding of scientific legal policy points out to the importance of understanding the 
psycho-social fundaments of legal norms. The idea of “law as a mental experience”, linking 



both entitlement (right to…) and obligation (duty to…) puts a different perspective on the 
issue instrumental utility of law in terms of reaching social goals. Such policies should 
involve multi-faceted “nudges” to stimulate the desired behaviour of social actors. 
Petrażycki suggested adopting such policies in the context of societies composed of a 
plurality of normative and cultural norms (Russian Empire, Second Polish Republic), also 
to stimulate normative unification. This does not undermine the legal pluralism assumed by 
Petrażycki, who stressed the existence of different legitimate legal orders, almost to the 
point of actually arguing against the hierarchical supremacy of state law. Petrażycki 
questioned the positivist legal science based upon search for sources of legal norms and 
their hierarchies and opts for the necessity of coordinating diverging subjective 
understandings of legality as means of achieving a stable social order. Finally, his approach 
holds importance for the transnationalization of law – not only by showing the obvious 
multi-level plurality of such orders, but also by pointing out that the emergence of any legal 
order must rely principally upon crafting individual and societal normative expectations, 
and less upon mechanistic applications of procedures. 
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