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Full Programme 
 
 12-00-12:05 Opening by Christian Joerges 
 
 12:05-12:35  
 Michelle Everson (Birbeck College): Franz Böhm’s Private Law Society and Lessons for 
our Age 
 12:35-13:05 Discussion led by Thorsten Keiser (Giessen) 
 
Franz Böhm, Bildungsbürger, son of a protestant-catholic public servant, World War One 
hero, committedly radical (market) liberal, anti-Nazi, post-war University Rector and 
Christian Democrat member of the German Bundestag was a man of his age, and is for that all 
the more a man for our times. Where progressive academic thought has dissected Böhm, 
probing for his affinities with Carl Schmitt, most discomforting of all legal dissenters, we are 
now drawn to relearn his biography in the light of strains placed upon the contemporary 
liberal state. Likewise, where Michel Foucault decried Böhm as simple forerunner for neo-
liberalism, constrained only by a fundamental fear of the masses, we need now to differentiate, 
to better understand, with the aid of Böhm’s writings, the defining distinctions between 
(failing) technocratic universalisms, nihilistic seekers-after-power and ‘ordered’ exchange 
within a ‘free’ but constrained market. Even as we continue to doubt the existence of equity 
and equality within Böhm’s ‘private law society’, we can celebrate and still make use of his 
writings in defence of the core of the liberal state against civil disintegration, market anarchists 
and attack by power-hungry authoritarians 
 
 13:05-13:35 
 Christian Joerges (Hertie/Bremen): The tensions between political democracy, capitalism 
and contract law 
 13:35-14:05 Discussion led by Katharina Isabel Schmidt (Yale) 
 
Long before I embarked upon the exploration of the “Darker Legacies of Law in Europe,” I 
worked intensively on Friedrich Kessler (1901-1998), a German private law scholar who 
emigrated with his Jewish wife from Germany to the US shortly after the Nazi seizure of 
power. Kessler got a Rockefeller Foundation Fellowship, went to Yale, then to Chicago, back 
to Yale and as an Emeritus to Berkeley. Can somebody so successful be a dissident and/or a 
crit?  



I will present three stages of Kessler’s work: (1) Kessler the German: I will contrast his 
seminal analysis of “contracts of adhesion” with the contract theory of Karl Larenz, prominent 
member of the “Stoßtrupp” (shock troop) faculty of the Kiel law faculty (2) Kessler the 
American: at the time of Kessler’s arrival Yale experienced the heyday of Legal Realism. 
Kessler is considered an exponent of this movement. I will submit some doubts about that 
classification. Post-realist contract law and antitrust law, both core areas of Kessler’s academic 
work are dominated by economic analysis approaches. Kessler was not impressed. (3) Kessler 
the Polanyian? The Kessler/Gilmore contract casebook excels through its profound and subtle 
presentation and annotation of American case law. I will focus in my comments on the 
tensions between contract doctrines and antitrust policies in franchising law – a topic on which 
Kessler has worked intensively – and will submit a risky interpretation, arguing that Kessler 
has understood that the economy “is” a polity and market economies are “always socially 
embedded.” 
 14:05-14:15 Short Break 
 
 14:15-14:45 
 Steven Klein (King’s College): Democracy and Law in Karl Polanyi’s Substantive Political 
Economy 
 14:45-15:15 Discussion led by Vladimir Bogoeski (Amsterdam) 
 
What role does law play in mediating the conflict between democracy and capitalism? How 
can we study law in a way that critically situates it within the political dynamics of capitalist 
societies? This presentation turns to Karl Polanyi’s thought for methodological and 
substantive inspiration. While not himself a legal scholar, law plays a central but ambivalent 
role in Polanyi’s seminal analysis of modern capitalist societies. Karl Polanyi’s institutionalist 
and substantive approach to political economy has gradually become among the most 
influential legacies of 20th-century social science. His seminal work The Great Transformation 
presents a critique of the “utopia” of the self-regulated market, one that resonates particularly 
at a moment when a global pandemic has demanded coordinated state action. But where does 
law figure into his theory? Polanyi famously argues that the ideal of a market society is a 
utopian fiction because it rests on the idea that the three factors of production—land, labour, 
and money—can be turned managed as a commodity. More subtly, he suggests that the dream 
of such commodification rests on the effort to remodel all social relations along the lines of a 
juridical contract. Thus, the utopia of the self-regulating market also requires a certain legal 
utopia. Conversely, Polanyi suggests that an alternative vision of law—one centred on 
reform—was also vital to the democratic countermovement to the marketization of society. 
After examining Polanyi’s hidden career as a critical legal scholar, I will also consider how his 
theory relates to recent debates about law and the Eurozone, as well as efforts to further 
develop his insights in conflict of laws and systems-theoretical approaches. 
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